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Criminal Justice and People with Intellectual and Developmental Disabilities
Abstract

People with IDD are overrepresented in the criminal justice system as victims/survivors and as

offenders. The needs and circumstances of individuals from underserved communities have received

scant attention in the literature. Stakeholders met online at the 2022 State of the Science Conference or
_ The group focused more on victimization and less on

offenders. Victimization issues examined included prevalence, individuals from underserved
communities, sexual victimization, consequences of victimization, victim compensation, prevention, and
risk reduction. Issues regarding offenders included prevalence, people from underserved communities,
and competency to stand trial. Future directions are proposed for research on victimization and on

offenders.
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Offenders.

Individuals with intellectual and developmental disabilities (IDD) have the same rights as other
community members to access the criminal justice system and to receive justice. Regrettably, surveys,
research, and lived experience all consistently show that they are at much greater risk of criminal
victimization including sexual victimization, and disproportionately more likely to be arrested, found

guilty, be imprisoned or be subject to civil commitment. Although the evidence is very limited, some
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research shows that individuals with IDD and minoritized racial identities, especially young Black men,

are more likely be involved in the criminal justice system as offenders.

use that information to frame key priorities for future research involving people with IDD. It examines
criminal justice data and research involving people IDD separately for victims/survivors and for alleged
offenders/prisoners. The paper focuses mostly on the situation in the US, but where there are gaps in

Several factors constrained the extent to which we could report clear findings about the criminal

justice involvement of people with IDD. Becauise of the differing approaches used by researchers andin
labelled these (sub)groups as clearly as possible based on the descriptors reported in the source
documents. Robust, representative data were often simply not available specifically for people with IDD

- with far higher imprisonment rates in the general community among people of color (Black,
American Indian/Alaska Native, Hispanic) compared to Whites _ By contrast, recent

general-community data on the rate of violent victimization showed small differences by race and

ethnicity (Bureau of Justice Statistics, 2020). Where possible, we examined the situation for people with



Method

Adiverse group of eight stakeholders, including both authors, et online at the State of the Science
advocacy, policy, victim/survivor support, legal issues, and research related to criminal justice.

_ and examination of relevant literature, the rest of the

paper analyzes selected criminal justice issues and presents related priorities for future research.
Criminal Victimization

Some readers may think of criminal justice mainly in terms of crime, policing, courts, and prisons.
However, victimization is a fundamental aspect of criminal justice. As well as the effects on
victims/survivors themselves, the criminal justice system includes components such as victim support
services and victim compensation. Given the very high rates of victimization of people with disabilities

discussed below, especially individuals with cognitive disabilities (including IDD), victimization is a

particularly important issue for people with IDD. _

When referring to individuals, we use the term victim/survivor, instead of either victim or survivor.

The term victim is widely used in the literature and in criminal justice, but we recognize that many



people with disabilities find this term demeaning or disempowering and prefer the term survivor. We

use victim when referring to programs or services such as victim compensation.

Prevalence of Criminal Victimization of People with IDD

Data about the prevalence of people with IDD as victims/survivors of crime are fundamental to
understanding the nature and extent of the issues, identifying which sub-groups of people with IDD are
at greater risk, and informing prevention efforts. Recent US survey and research data on prevalence are
increasingly well developed. They feature age-adjusted comparisons with the general community, large
and representative national samples, and improved identification of disability. IDD specifically is rarely
reported in large-scale US studies which instead use broader disability groups such as cognitive disability
(Harrell, 2021; Maruschak et al., 2021;). Several studies from other Western countries do report IDD-

specific prevalence data (Fogden et al., 2016; Ringland et al., 2022), so their findings are included below.

Bureau of Justice Statistics Prevalence Data in the US

The US Bureau of Justice Statistics (BJS) conducts surveys and reports national data on
victims/survivors of crime (Harrell, 2021) and on prisoners (Maruschak et al., 2021). These surveys
include questions about disability that enable identification of six types of self-reported disabilities
(hearing, vision, cognitive, ambulatory, self-care, and independent living disabilities). BJS surveys do not
report specific data on people with IDD, although individuals with IDD would usually be included in the

broader cognitive disabilities category.

The BJS National Crime Victimization Survey (NCVS; Harrell, 2021) examined self-reported, non-
fatal violent criminal victimization regardless of whether the incident was reported to police. Relative to
prevalence research based on police data (e.g., Fogden et al., 2016), this NCVS methodology presumably
results in higher prevalence among individuals with and without disability because, as discussed below,

not all victimization crimes are reported to police. People with severe IDD and significant



communication difficulties often have problems self-reporting, so victimization data for this subgroup
may be underestimated. Proxy responses are allowed if the person is unable to answer, but proxies may
not know of some incidents, or may even be the perpetrator, leading to likely prevalence
underestimates. Another limitation is that the NCVS is a household survey, so people who live in

institutions or are homeless are excluded even though these groups are at high risk of victimization.

The NCVS surveys individuals aged 12 and older. The NCVS rate of violent victimization of people
with disabilities (46.2 per 1,000) approached four times the age-adjusted rate for individuals without
disabilities (12.3). Among disability types, people with cognitive disability were significantly more likely
to be victims/survivors of violent crime (83.3 per 1,000) than each of the five other disability types

(range 23.6 to 47.6 per 1,000; Harrell, 2021).

Rates of reporting victimization to the police also affect interpretation of research findings. Harrell
(2021) found that victims/survivors with disabilities (37.9%) were significantly less likely than those
without disabilities (44.7%) to report violent crime to police. Further, among disability types, people
with cognitive disability were significantly less likely to report to police (Harrell, 2021). Consequently,
differences in prevalence of violent victimization between individuals with cognitive disability/IDD and

those without disabilities would be larger for self-reported data than for police data on victimization.

The victimization rate for people with disabilities aged 16-19 (179.0 per 1,000) was significantly
higher than for all older age groups and similar to that for 12-15-year-olds with disabilities (145.5;
Harrell, 2021). This rate is more than 7 times higher than for peers without disability aged 16-19 (24.7
per 1000). Higher risk among young people with disabilities points to the need to 1) start education and
support efforts early (e.g., during school years) to help equip them with the knowledge and skills to
reduce the risk of victimization, and 2) ensure that services (e.g., schools, disability services) and law

enforcement provide safe environments across the life span.



Although the NCVS does not focus specifically on IDD, the overall finding of much higher rates of
victimization accords with the results of small-scale studies specifically involving people with IDD.
Fisher, Corr, et al. (2016) reviewed studies of adults with IDD and concluded that they experienced high
rates of sexual assault, physical assault, and other forms of victimization, including financial exploitation.

Trundle et al.’s (2022) review found high rates of victimization of people with ASD.

International Research on Prevalence of Victims/Survivors with IDD

Studies in other Western countries have reported similar findings but have focused specifically on
victims/survivors with IDD. An Australian data linkage study (Fogden et al., 2016) using police data on
reported crimes showed that, compared to a sample of the general community without ID, people with
ID were much more likely to be victims/survivors of violent crime (odds ratio [OR]=2.44) and of sexual

crime (OR=6.27), although less likely to be a victim/survivor of a non-violent, non-sexual crime.

A recent population-based Australian study (Ringland et al., 2022) showed that victims/survivors
with disabilities were more likely to experience repeated violent victimizations than those without

disabilities. Many other smaller-scale studies have reported similar findings (Khemka & Hickson, 2017).

Overall, these robust and consistent findings present an alarming picture of much higher rates of
violent victimization, greater prevalence of repeated victimization, and lower rates of reporting the
crime to police. These data provide a strong justification for a focus on victimization prevention, risk

reduction, and treatment of victims/survivors with IDD.

Individuals with IDD from Underserved Communities Overrepresented as Victims/Survivors

Within each racial and ethnic group measured, the NCVS survey showed that US persons with
disabilities had higher violent victimization rates than those without disabilities (Harrell, 2021). For

example, Hispanics with disabilities had a victimization rate of 55.3 per 1,000 people in 2017-19,



whereas the rate for Hispanics without disabilities was 12.3 (age adjusted). Among Americans with
disabilities, Blacks had a lower rate of violent victimization (39.0 per 1,000) than Whites (45.1) or
Hispanics (55.3; Harrell, 2021). We found no equivalent US national figures on the victimization of

people with IDD by race/ethnicity.

Ballan et al. (2014) undertook a retrospective file review of female survivors of intimate partner
violence who used a support program for women with disabilities in New York City. Of the 886
participants, 74 (8.4%) were women with DD. For the entire sample, only 22.4% were White and 47.6%
were born outside the US. Race/ethnicity data were not reported separately for women with DD. These
findings suggested that women with minoritized racial identities and/or from immigrant communities
were at greater risk of inter-personal violence, but the data came from one service provider and dealt
with one form of violent victimization. Much more research attention is needed to the fundamental

issue of the intersection of victimization of people with IDD and underserved community status.

Sexual Victimization

Prevalence of Sexual Victimization

The US rate of rape or sexual assault of people with disabilities (4.1 per 1,000) was more than four
times higher than the age-adjusted rate for those without disabilities (0.9; Harrell, 2021). Rapes or
sexual assaults involving victims/survivors with disabilities (19%) were significantly less likely to be
reported to police, than for individuals without disabilities (36%; Harrell, 2021). As noted,
victims/survivors with cognitive disability were the least likely to report violent crime to police (Harrell,

2021).

Information on sexual victimization of adults with ID, based on a rigorous systematic review and
meta-analysis, yielded an overall prevalence of 32.9% (Tomsa et al., 2021), with a higher rate for men

(39.9%) than women (31.8%). Fogden et al.’s (2016) data-linkage study found no gender differences in



the rate of sexual victimization between Australian men and women with ID, although compared to a
general-community sample the relative risk (RR) was much higher for men with ID (RR=11.79) than
women with ID (RR=5.05). By contrast, Fisher, Corr, et al. (2016), and Khemka and Hickson (2017) cited
multiple studies showing that more women were sexual abuse victims/survivors than men. These
differing findings may be partly due to the setting from which data were collected. Tomsa et al.’s (2021)
review found that sexual abuse is most prevalent in large institutions, especially for male
victims/survivors. Male peers were the commonest abusers. On the other hand, among women with

IDD with intimate partners, intimate partner violence is very prevalent (Ballan et al., 2014).

Factors Associated with Sexual Victimization

Intellectual disability itself is a risk factor for victimization (Fisher, Corr, et al., 2016) and Tomsa et
al. (2021) found higher prevalence among individuals with more severe ID. As discussed above, gender
has also been found to be related to victimization risk (Khemka & Hickson, 2017; Tomsa et al., 2021).
This information is useful in understanding who is at risk and in what circumstances, and to help target
intervention and protection efforts. However, factors like having intellectual disability or gender cannot
easily be changed. By contrast, modifiable risk factors such as knowledge/education or support can be

altered and therefore are of more interest when the intention is to reduce the risk of victimization.

Knowledge Gaps and Lack of Education. Like other areas of life, accurate knowledge about
relationships and sexuality is essential for people with IDD to take responsibility for their sexual health,
make well informed decisions, and reduce their risk of victimization. Research involving people with IDD
reveals marked knowledge gaps, minimal or absent education (Barnard-Brak et al., 2014), but a clear
wish to learn more (Lafferty et al., 2012). For example, Brown-Lavoie et al. (2014) found that adults with
autism spectrum disorder (ASD) without ID had less sexual knowledge but experienced significantly

more sexual victimization than adults without ASD. Likewise, Fisher, Baird, et al. (2016) concluded that



individuals with ID and less sexual knowledge were at greater risk of sexual abuse. More sexual
knowledge was associated with a significantly lower risk of victimization. Sadly, when education is
provided, too often it is reactive, only occurring after a sexual incident (Lafferty et al., 2012; Thompson
et al., 2014, 2016). Sexuality education is being discussed in the victimization section of this article, but it
is also important for people with IDD to be educated about their responsibilities so that they do not

unknowingly participate in unlawful sexual behavior.

Multiple factors contribute to sexuality education continuing to be marginalized or totally
overlooked. In school, Barnard-Brak et al. (2014) found that less than half of US public school special
education students with ID received any formal sex education. Moreover, teaching content and
methods often are not individualized. Students with IDD may have difficulty fully comprehending the
lesson, especially the subtle, fluid social cues, unstated “rules”, and possible hidden agendas involved in

social/sexual behavior.

Another important area is disability service policies. Because of the potentially controversial or
taboo nature of sexuality education, staff understandably feel the need to follow state, local and agency
policies that specify what is required and acceptable (Thompson et al., 2014). Sadly, such policies are
too often absent in adult IDD services, or when they exist only focus of what staff should not do
regarding sexuality (Thompson et al., 2014). This situation is why positive policies, supporting sexuality
education, are important. We refer readers to a 2018 policy of the Pennsylvania Department of Human
Services, Guidelines Concerning Sexual Health, Personal Relationships, and Sexuality, which encourages
IDD provider agencies to develop policies consistent with the guidelines, including that “individuals with
disabilities can receive objective, non-judgmental, comprehensive information regarding sexual health

and relationships” (Pennsylvania Department of Human Services, 2018, p. 2).



Do People with IDD Recognize that their Experience as a Victim/Survivor is a Crime? One
disturbing consequence of lack of education and knowledge gaps is that some people with IDD are
unaware that what happened to them was a crime (Fisher, Baird, et al., 2016; Richardson et al., 2016).
This issue is one reason why sexual victimizations of people with IDD are less often reported to police.
This situation may also motivate perpetrators to target victims with IDD in the belief that they will likely

not be caught because the victim/survivor will not understand what has happened to them.

Social Connections and Support. Fisher, Corr, et al. (2016) reported that adults with IDD who live
with family experience less victimization than those living alone. Hickson and Khemka (2021) proposed
low levels of social support and poverty are risk factors for maltreatment but noted that the research on

risk factors for maltreatment of adults with IDD is quite limited.

Are Victims/survivors with IDD Believed? No doubt, there are examples of appropriate, supportive
responses by police and social services when a person with IDD reports victimization. However, Khemka
and Hickson (2017) noted that some individuals with IDD who tried to report (sexual) abuse to
authorities said they were not believed, or their concerns were dismissed. Such experiences likely
contribute to reluctance to report future victimization, and have fundamental implications for police

investigation, identifying the perpetrator, and the likelihood of repeat victimization.

Beyond Prevalence

Consequences of Victimization

Hickson and Khemka (2021) identified four types of negative outcomes of victimization: 1)
biological/physical health, 2) psychological, 3) behavioral, and 4) social. Khemka and Hickson (2017)
listed a wide range of serious negative psychological issues related to domestic violence and sexual
abuse of people (mostly women) with IDD. Hayes (2009) studied the outcomes of violent victimization
among Australians with and without ID who were seeking victim’s compensation. Individuals with ID

10



were more likely to have been victims/survivors of sexual abuse and were more likely to attempt
suicide. Mandell et al. (2005) found that children with autism who had been sexually abused were more
likely to engage in sexual acting out, running away from home, and attempting suicide. Hickson and
Khemka (2021) noted that the negative effects of victimization can continue throughout life. Making this
situation worse is the reality that few therapists are skilled in both trauma and IDD, often meaning that

victims/survivors with IDD have fewer therapeutic resources available to them.

Victim Compensation

All US states have victim compensation programs for crimes reported to the authorities. These
programs can pay for costs including medical treatment and therapy to aid recovery. Less than 5% of
victims/survivors with disability received benefits from a victim’s program (Baladerian et al., 2013). We
found no data on access to victim compensation specifically by people with IDD. This issue was not
examined in recent reviews of research on criminal justice, victimization, and IDD (Cooper et al., 2022;
Fisher, Corr, et al., 2016; Olley & Cox, 2021). However, the well-established lower rate of people with
cognitive disability (including IDD) reporting violent victimization to police (Harrell, 2021), together with
the fact that cases not reported police (or other relevant authorities) are ineligible for victim
compensation, strongly suggests that access to compensation may be particularly limited for people
with IDD. Baladerian et al. (2013) proposed numerous changes to practice that could improve the
situation regarding victimization of people with disabilities, including several recommendations related
to victim compensation such as improved reporting, education/training, therapy, funding, and a therapy
referral system. We found no data on access to victim compensation by people with IDD from

underserved communities.

Anecdotal data suggest that many victims/survivors with IDD don’t know about victim

compensation. Cases where people with IDD hear of victim compensation and are supported to apply,

11



often seem to arise by chance rather than through systematic information and support provision.
Victims/survivors of crimes not reported to police and/or that do not proceed to court have no access to
police and court victim support services that provide information on or referral to victim compensation

programs, rape crisis centers and the like. However, we know of no reliable data on these issues.

Prevention and Risk Reduction

The prevalence data consistently demonstrated the existence of a major and disproportionate
problem of violent victimization of people with IDD. A key question is how to prevent or reduce the risk
of victimization. Clearly, victimization is a whole-community issue and must not be seen as simply the
victim’s problem. There are many important approaches to enhancing safety and reducing risk that
involve disability service systems, caregivers, victim services, law enforcement, and various community
settings. For example, training students with and without disabilities and school staff, and implementing
proactive whole-school policies to prevent bullying and victimization are important ways to deal with
these issues within schools (Raskauskas & Modell, 2011). However, here we will focus mainly on
approaches to self-protection that can directly empower adults with IDD to recognize, avoid or manage
risky situations for themselves and/or seek help. As Tomsa et al. (2021) noted, there is a balance to be
struck between managing the risk of victimization versus impinging on freedom. Protection cannot be
at the cost of rights (e.g., freedom to express one’s sexuality). In addition, it cannot be guaranteed that
protection provided by others will always be effective or available when needed, given that most
perpetrators know their victim, that peers, relatives, and staff are documented as abusers, and that

sexual victimization can happen in service settings and at home (Tomsa et al., 2021).

Interventions with Adults with IDD

Hickson and Khemka (2021) highlighted that maltreatment risk reduction efforts for children focus

on the family home, for adolescents on the school, but for adults with IDD abuse can occur in the many

12



different settings that this cohort access (home, work/day program, disability services, community). By
developing self-protection skills, knowledge, and behavior, adults with IDD can potentially be
empowered to reduce their risk of victimization in all settings, so it is unsurprising that this approach has
been an important focus or research and intervention. Further, such approaches target characteristics of
people with IDD that increase their vulnerability, namely limited social awareness (e.g., difficulty in
recognizing and assessing risky social situations), and challenges with decision making in response to risk
of abuse (Hickson & Khemka, 2021). Moreover, self-protection training empowers adults with IDD
manage risky situations for themselves and/or seek help, whereas protection provided by others (family,
IDD service providers) too often results in disempowerment, overprotection and/or constant

supervision, with consequent reduction in freedom, independence, social inclusion, and participation.

There is a clear need for training in safety/risk reduction because research has shown that adults
with IDD often do not identify appropriate, self-protective responses to realistic but hypothetical
vignettes of abuse situations (Khemka & Hickson, 2017), or fail to recognize hypothetical situations as
potentially abusive (Hickson et al., 2015). In the past, self-protection training interventions have focused
more on women with IDD (Dinora et al., 2021). To illustrate recent intervention efforts, their
achievements, and limitations, we briefly describe three good quality studies that involved both male

and female participants that were published since 2015.

In a multi-site study, Dinora et al. (2021) used the 4-session classroom-based Leadership for
Empowerment and Abuse Prevention (LEAP) intervention and assessed outcomes via participant verbal
responses to questions about six video vignettes. The researchers found no significant change in correct
identification of abuse situations from pre- to post-test, but there were significant improvements in the
explanation of why situations were abusive and in stating what action could be taken to deal with the

issue. There was no control group.
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Over eight weekly classroom meetings, Hughes et al. (2020) delivered an in-person, group safety
awareness training program, The Safety Class, to adult men and women with ID. Assessment involved
pre-, post- and 3-month follow-up questionnaires. Relative to controls, intervention participants
improved more on assessed knowledge of healthy relationships and abuse, safety planning, and self-
efficacy. The authors noted that future research is needed on the extent to which these factors reduce

actual victimization in everyday life.

Another randomized controlled intervention study focused on teaching identification of abuse
situations and decision-making strategies to avoid or escape abuse (Hickson et al., 2015). Using the An
Effective Strategy-Based Curriculum for Abuse Prevention and Empowerment (ESCAPE-DD) curriculum,
classroom teaching took place in small groups over 12 sessions. Pre- and post-test assessment involved
six brief, realistic, hypothetical vignettes describing sexual, physical, or verbal abuse. These written
vignettes were read aloud, and participants verbally answered questions about each one. Intervention
participants made greater gains on decision making but problem awareness did not improve. The
authors acknowledged that further curriculum development and research are needed before such

interventions can assure that people with IDD are able to reduce their risk of abuse in real life.

While these findings are encouraging, there are limitations related to both teaching and
assessment methods. For risk reduction training interventions to be truly effective, they must change
knowledge and behavior, generalize to real life situations, and be maintained over time. As the
preceding examples show, teaching typically occurs in classroom-like settings and assessment involves
verbal responses to hypothetical vignettes or role plays. There is evidence that classroom-based skill
improvement by people with ID may not generalize to real-life settings, whereas training in real
environments may improve both generalization and maintenance (Fisher et al., 2013). However, such in-

situ training adds time, cost, and logistic complexity that may be difficult to deliver at scale.
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Demonstrating through research that individuals who have received these interventions behave in
self-protective ways in real-life situations of potential abuse is quite challenging, partly for valid reasons
of research ethics. It is not ethically appropriate to expose participants to the risk of victimization.
Deception in research (e.g., use of research confederates) is usually not acceptable, although there are
examples of confederates (strangers to the participant with IDD) being used to assess responses to
aspects of stranger danger in real community settings (Fisher et al., 2013). In such circumstances there

can be a tradeoff between ethical acceptability and assessment validity.

Theoretically, demonstrating a reduced rate of real-life victimization could be achieved by following
a research cohort over time to assess prevalence of victimization. However, the highest prevalence rate
for violent victimization during 2017-19 reported by Harrell (2021) for people with disability was for
those aged 16-19 (179.0 per 1,000). Thus, even for this high-risk cohort, following them for 2 years post-
intervention should mean that slightly more 8 out of 10 had (fortunately) not experienced violent
victimization, regardless of intervention status. To detect even large intervention effects under these
circumstances would require a very big sample. Thus, researchers generally have looked at short-term
treatment effects and evaluated verbal responses to realistic but hypothetical abuse scenarios. We

know of no direct demonstration that such training leads to a lower risk of real-life victimization.

Measuring Safety Skills and Knowledge. There are challenges in developing valid and reliable
instruments to measure knowledge and skills about victimization that people with ID can understand
and respond to (Dinora et al., 2021). At present, there is no gold standard tool, rather currently available
tools are in various stages of development. Hughes et al. (2020) developed measures of outcomes of
their study such as Knowledge of Healthy Relationships, Knowledge About Abuse, Knowledge of Warning
Signs, and Safety and Communication Skills. However, difficulties with content and psychometrics led
them to propose that further refinement of these measures was needed. Some tools involve answering

guestions about brief written verbally presented (Hughes et al., 2020) or video based (Dinora et al.,

15



2021) fictional vignettes involving potential (sexual) abuse. However, Dinora et al. reported problems
with the internal consistency of their measure and there appeared to be issues with a ceiling effect. As
noted previously, a critical issue is the extent to which responses to hypothetical vignettes generalize to

real life situations.

Needs and Preferences of People from Underserved Communities

Koh et al. (2021) noted the lack of diversity in disability research on abuse and exploitation, with
very few studies examining the experiences of individuals from underserved communities. As identified
by Dinora et al. (2021), most risk reduction programs for adults with IDD have focused on women with
milder intellectual disability (see Khemka & Hickson, 2017) and rarely reported race and ethnicity, let
alone analyzed intervention accessibility, effectiveness, and acceptability for different racial and ethnic
communities. Several recent intervention studies have deliberately included men and women with IDD
(Dinora et al., 2021; Hughes et al., 2020), but little is known about the needs and preferences of people

with IDD from underserved communities regarding risk reduction programs.

Offenders with IDD

There are many important issues for people with IDD who become involved with the criminal
justice system as alleged offenders, defendants, prisoners, or parolees. Cooper at al. (2022) recently
reviewed research on many of these issues involving individuals with ASD and covered themes on
interactions with law enforcement personnel, initial detention and investigation, courts, prisons/jails, as
well as re-entry into the community and community corrections, themes that are relevant to offenders
with IDD generally. The analysis below is much less comprehensive than Cooper et al.’s and focuses on
the few issues involving offenders with IDD discussed by the participants in the criminal justice strand of
the State of the Science Conference on Community Living. As noted previously, much more of the strand

member’s attention was given to victimization, so the section on offenders is relatively short.
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Prevalence of Prisoners with Disabilities

Overall BJS disability data (Maruschak et al., 2021) revealed several important findings about US
adult prisoners (aged 18 and older). Prisoners (38%) were about 2.5 times more likely to report having a
disability than adults in the U.S. general population (15%), indicating that people with disabilities were
much more likely to be in prison than people without disabilities. The most common disability among
prisoners was cognitive disability (23%). Black and Hispanic prisoners were less likely than White
prisoners to report a cognitive disability (Maruschak et al., 2021). Prevalence of cognitive disability was
higher among state prisoners (24%) than among federal prisoners (14%). This disparity may reflect the

different types of crimes that lead to incarceration in state versus federal prisons.

Like other BJS data, Maruschak et al.’s (2021) results did not specifically identify people with IDD.
The high prevalence of prisoners with cognitive disability suggests that individuals with IDD likely were
over-represented in prison but did not directly show this. International research typically has reported a
disproportionately high percentage of prisoners with ID. In a systematic review, Hellenbach et al. (2017)
concluded that prevalence of ID among prisoners internationally was 7% to 10%, substantially above the

prevalence of ID in the general adult population.

The BJS data just discussed related to inmates in US state or federal prisons, but not those detained
in local/city/county jails. Using 2011-12 national US data, Bronson et al. (2015) reported a significantly
higher prevalence of disability among jail inmates (40%) than among prisoners (32%). Cognitive disability
(30.9%) was by far the most prevalent disability type among jail inmates, with higher prevalence of
cognitive disability than for prisoners in state or federal prisons (19.5%; Bronson et al., 2015). These

findings clearly indicate that IDD research should focus on jails as well as prisons.

Are Individuals with IDD from Underserved Communities Overrepresented as Offenders?
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All Prisoners. US national data on all prisoners in 2020 showed vast disparities in imprisonment
rates by race and ethnicity. Expressed as the rate per 100,000 residents in each demographic group, the
rates for adults were: non-Hispanic Whites (223), non-Hispanic Blacks (1,234), Hispanic (639), Native
American (1,027), and Asian (93; Carson, 2021, Table 6). No nationally representative US data were
available for the race and ethnicity of prisoners with IDD, but in the face of these massive disparities, it

seems very likely that a similar racial mix was present among inmates with IDD.

Offenders with IDD. Despite the vast racial disparities in the overall US prison population (Carson,
2021), almost no research has examined the race of individuals with IDD involved in the criminal justice
system as prisoners or in other ways. We located two small-scale US studies (Disability Rights California

2023; Tsagaris et al., 2016), both of which were local in scope.

Tsagaris et al. (2016) reported data from Cuyahoga County in Ohio on offenders with
developmental disabilities (DD) referred to the Forensic Unit, Cuyahoga County Board of Developmental
Disabilities. Overall, 70.0% were Black, 20.6% were White, and 1.3% Hispanic/Latino. In 2021, the racial
composition of Cuyahoga County was Black (29.6%), White (58.0%), and Hispanic/Latino (6.6%; USA

Facts, https://usafacts.org/data/topics/people-society/population-and-demographics/our-changing-

population/state/ohio/county/cuyahoga-county ), indicating that Blacks were heavily overrepresented

among offenders with DD, with Whites and Hispanics/Latinos with DD underrepresented. Some 96.9%
of the offenders with DD were male and 83.8% were aged 18-30 years (Tsagaris et al., 2016). These
findings support the view that, relative to other people with DD, young Black men with DD are much
more likely to become involved with the criminal justice system. Tsagaris et al. (2016) also analyzed
where the offenders with DD lived and found much higher concentrations in certain areas — core city
(72%), inner circle suburbs (20%), outer ring suburbs (9%) — especially areas with high levels of poverty

and unemployment. Moreover, within each area, far more were from the parts where mostly African
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Americans lived. These results suggest that policing was concentrated in specific areas, and that

individuals with DD who lived in those areas were therefore caught up in this situation.

Disability Rights California (2023) reported demographic data on residents detained at the
Porterville Developmental Center, a secure center for adults with IDD who have been charged with a
crime but found incompetent to stand trial. In early 2023, residents were overwhelmingly male (91%)
with substantial overrepresentation of Black (35%) inmates and underrepresentation of Hispanics (32%),
Whites (25%), and Asians (3%) as compared to the percentage of each group in the California general
population in 2022 (Black 6.5%, Hispanic 40.2%, non-Hispanic White 35.2%, Asian 15.9%;

https://www.census.gov/quickfacts/CA ).

In New Zealand, Brookbanks (2019) reported similar findings. Among offenders with ID who were
subject to a compulsory care order, Maori were overrepresented and made up about 40%. By contrast,
in 2021 Maori represented 17.1% of the New Zealand population (Stats NZ

https://www.stats.govt.nz/information-releases/maori-population-estimates-at-30-june-2021 ).

Taken together, these US and international findings suggest that adults with IDD from some
minority backgrounds are far more likely to become involved in the criminal justice system as offenders,
but the data are very patchy. Even so, the markedly disproportionate involvement of young black men
with IDD is consistent with US general community trends on imprisonment and merits detailed attention

by advocates, policy makers, and researchers.
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competence to stand trial, it is beyond the scope of this review to consider these issues in detail,

although we acknowledge their clear importance.

Competency to Stand Trial

The right to due process means that if a person is found to be incompetent (unable to understand
criminal justice processes such as their trial or to make informed decisions and assist their lawyer) then
a trial cannot proceed. If competence is questioned by any party, the criminal court must determine the
person’s competency. This is usually done by the judge ordering a competency evaluation. However,
there are frequently very long waits for competency determinations (Boutwell, 2017; Brompton, 2017)
While waiting, the person is often held in prison, a forensic psychiatric facility, or a secure IDD setting

(Disability Rights California, 2023).

Self-evidently, competency issues are much more likely to arise for defendants with IDD than for
most other defendants, so incompetency and its consequences should be seen as a disability-specific
issue. However, there is a systemic problem that “the system is not designed to address competency of
individuals with 1/DD, as exemplified by the lack of I/DD-specific evaluations, restoration programs,
resources, and expertise” (Brompton, 2017, p. 2). While the ideal is that “incompetency is only found in
cases where there is a true lack of understanding that cannot be overcome with appropriate
accommodations” (Brompton, 2017 p. 3), scant data are available on competency issues affecting

defendants with IDD, with the result that many important questions remain unanswered.

Recent research has identified small but growing numbers of individuals with IDD moving from the
criminal justice system to (secure) IDD public institutions and vice versa (Disability Rights California,
2023; Neidorf, 2023). This practice needs to be examined closely to determine who is affected, what

outcomes they experience, and the relationship to competency determination and civil commitment.

Future Directions on Victimization

20



The NCVS collects data on both disability and

racial/ethnic status, but in its publicly available reports the BJS has only provided victimization
prevalence data by racial/ethnic group for people with disability overall, not broken down by disability
type (e.g., Harrell, 2021). Doing so would facilitate a clearer understanding of any disparities by race and
ethnicity in the victimization of people with cognitive disabilities/IDD and provide advocates, policy

makers, and researchers with ready access to this information.



victims/survivors _

Education and Intervention. Analyses of policy and practice in proactive education on sexuality,

o)

N
N



_ These tools should be evaluated for ecological validity, to determine the extent to
which the skills or knowledge assessed generalize to similar real-life situations. Further, such tools need
to be examined separately with various underserved communities to determine their validity and

acceptability for different cultural groups.
Future Directions on Offenders

Many important issues from all stages of the criminal justice system involving offenders with IDD
require research attention (see Cooper, 2022). These include providing and evaluating training to
criminal justice personnel (police, prosecutors, judges, prison staff, parole officers) about IDD and
appropriate supports and accommodations. We do not deal with those issues here because the topics

below reflect the scope of the discussions at the State of the Science Conference on Community Living.

Prevalence. IDD research, policy, and practice would be enhanced if participants with IDD in major
criminal justice surveys, such as the BIS Survey of prison inmates, were identified separately. Research is
needed on the prevalence of individuals with IDD at all stages of the criminal justice system, including

jail inmates, prisoners with IDD, and those held outside the prison system in secure IDD facilities.
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_, the circumstances of their involvement, and the variations in
these patterns evident in different jurisdictions. _

_ Even with the very limited available research on these issues, the situation

for young black men with IDD warrants particular attention.

Specific issues for future research include examining crime and policing rates in the areas where
people with IDD live and any disparities by race and ethnicity. Causes for living in areas with high crime

and/or policing rates that could be investigated include housing affordability and poverty.

Competency. In-depth research is required on competency determination practices that are
applied to defendants with IDD, including their validity, availability, timeliness, consequences, and the
extent to which these issues differ for members of underserved communities. Likewise, robust data are
needed regarding how the criminal justice, mental health, and IDD systems interact to deal with

individuals who are waiting for competency assessment or reassessment. Specific questions include the

to these alternatives? Do any of these competency-related issues function differently or have different

consequences for individuals from underserved communities?

Conclusion
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People with IDD are overrepresented in the criminal justice system as victims/survivors and as
offenders. Substantial research attention is required at all stages of the system to better understand
their situation and how to prevent or improve it. The needs and circumstances of individuals with IDD
from underserved communities have received scant attention in the available literature, despite the

overwhelming racial disparities in the criminal justice system generally.
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